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Finally, the Federal Judicial Center has been given the responsibil
ity ofconducting training programs for both full-time and part-time
magistrates.17 This section requires that an introductory training
program must beheld for new magistrates within one year after their
initial appointment.

As can be seen. The Federal Magistrate Act has been designed to
relieve tlie pressure of the workload which is presently burdening
judges of the United States district courts. Taking part of the work
load oflF tliese individuals extends both to criminal and civil actions.
It is hoped that by this method, the individual judges will be able to
concentrate more of their time to actual trial sessions, and leave much
of the pretrial preparation in the hands of the magistrate.

17. Id. at § 637.
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1. Introduction

The whole criniimil adjudication process culminates with the sentencing
decision. Its imporlancc to the entire judicial-correctional system cannot
bo understated. It luis been traditionally neglected in favor of other more
visible aspects of the system. However, recent events have evoked renewed
interest in nil faccls of llie jiidicinl-corrcctionni system, includmg sentenc
ing. Currently, there is agreater awareness of the importance of the sen
tencing decision as well as a realization of its complexity.

The basic puqiose of the criminal adjudication process may be quite
simply stated: to protect society.l Implementation of this purpose via a
sentencing structure is not as simple. Protection of the public ^n be ac
complishcd according to several, often conBicting theories. Thus a sen
tence may prescribe punishment; provide a foundation for an attempt to
rehabilitate the oiFender; and serve as a deterrent to future crimes.2

Unfortunately, owing to a lack of unanimity as to what goal is to be
pursued and a dearth of information as to the needs and characteristics
of the individual defendant, many sentences amount to no more than a re
flection of the judges prejudices or his prediction as to the defendants
future behavior. This type of sentencing falls far short of its intended pur
pose of protecting the public. Rather, the result is to embitter defendants
who have been prejudicially dealt with and to engender a lack of respect
for the judiciary.

In many jurisdictions, there is an immediate need for a modernization
of sentencing structures and procedures to better portray the needs of
both society and the offender. Recently, Kansas radically revised its sen
tencing structure to promote individualization and rehabilitation instead
of deterrence as the primary end of sentencing. How well the structoe
adopted by the legislature serves this goal will be the focus of this article.

1. Jayne, The Purpose of the Sentence, 2N.P.P.A.J>315 (1956).
2 PiSu)ent's Commission on Lavit Enkohcement ^MiNisraATiON OP

Justice, Tjie Challenge ok Qume ina Fmee Socusty, 141 (1007).



270 c Washbum Law Journal

II. Tlworiea of Punisliuwnt

[Vol. 10

No proper assessment of any sentencing structare can be undertaken
without first scrutinizing the theories of punishment upon which most
sentencing provisions are founded.3 With sojue variation th(! traditional
theories of criminal punishment have been retribution, reformation, de
terrence, and incapacitation.4

Retribution is a relic of the most ancient end of punishment. It is a rem
nant of the Mosaic Law of an eye for an eye and a tooth for a tooth.5
Theoretically, it serves as an emotional placation for the community by
allowing it to vent its anger throiigli vengeance.O Ik-tribution, as a theoreti
cal jiistification for punishment, has been condemned as "unjustifiable
vengeance; a destructive and short-sighted emotional basis for dealing with
the problem of crime; legalization of primitive; and infantile reactions.'7
Regardless, many sentences especially those imposed for so-called atrocities
reek of retribution, and its influence on the sentencing decision cannot be
minimized.8

Deterrence has often been advanced as a theoretical justification for pun
ishment. Under this concept the purpose of punishment is to discourage
the offender from repeating his criminal behavior and also to dissuade po
tential wrongdoers.9 Whether incarceration effeetively detere criminal
depredations has long been a source of conflict anumg authorities. There
has been a growhig realization that fear of detection and the accompany
ing moral condemnation better advance the end of deterrence than does
imprisonment.10 Accordingly, improved methods of detection and mod
ernization of judicial procedures have been advocated as a better means
of accomplishing deterrence.il Incarceration has little, if any, deterrent
effect upon the habitual or professional criminal. Many of these individ
uals are incapable of learning from the experience of punishment. Fear of
punishment does not necessarily deter furtlier criminal behavior; instead,
it may actually increase criminality.12 The prospect of punishment, for

on Some Thcoritis of Punhhmcnt, 59 J. Cium. L. & P.S.(1968) stutes thai soacty should rccoKnke uiul niKlursiand ihc f-oals of punish-
ment M> thtU it cun dedicate Ksulf to those methtxls whiih will iitlain the dosircd goals.
j „ \ PuuishmuHt: A Psychiatru: Conuntlnim, 52 Colum.
Lj. Key. 740 (1952).

5. DeCraziu, supra note 4.
6. Conunent, sttpra, note 3, at 596.
7. DeCraziu, supra note 4.
8. Bennett, Operation: Assize 53 J. Am. Juu. Scx:'y 104 (1954). "Personal re-

yenge we have renounced, but official leKalized revenue xvc can still enjoy. Once
someone has been labeled an ofTender and proved guilty of un offense he is fair fjame

?V.« » conviction that a hurt to society shouldrepaid. K. Menninueh, The Crime ok Punishment, 190 (1966).
9. Comment, supra note 3, at 596.

10. Id.

J'"-' Preventive Effects of Puitishmcnt. 114 U. Pa. L. Rkv.
JuDiciAitv-1970, 56 A.B.A.J. 929, 931(1970). And see, K. Menninceh, supra note 8, at 208.

12. S. Rubin et al. The Lavit ok Ckiminal CoaiuiicTioN 658 (1963).
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example, may causc the criminal to shoot an arresting officer to avoid ap
prehension. Even though modemiziition of the judicial-correctional sys-
tem to promote individuali/;ition would better accomplish deterrent, de
terrence through incarceration remains viable as a theoretical justification
for punishment.13

Incapacitation as a basis for punishment proceeds upon the theory that
while the offender is incarcerated, society is free of his depredations. How
ever, this theory ignores the obvious fact that eventually the offender will
be released,14 and unless incarceration has accomplished some rehabilita
tion society will have been only briefly protected. Incapacitation only
temporarily alleviates rather than extinguishes the threat posed to society.15

In recent years there has been recognition that society can best be pro
tected from repeated criminal acts by rehabilitating the offender and re
storing him to the community as a law-abiding productive citizen. Re-
habilitation focust« on the individual rather than upon the offense. Ac
cordingly, punishment is determined upon consideration of the individuals
background, personality, education, and other factors rather than upon his
offense.16

Frequently, rehabilitation conHicts with the other tlieoriis of punishment.
To prevent acontravention of the legislative policy, the courts must apprise
themselves of the circumstances of the offender and his offense in order to
be able to balance the need for deterrence and retribution against the an
nounced policy of rehabilitation. When the sentencing decision incor
porates deterrence and retribution, the resulting sentence will be incon-
sistent with the legislative policy unless their inclusion is compatible with
the requirements of iiulividualiz;ition.

lU. Evolution of a Philosojihy of Punishment

Historically, the emphasis in Kansas has been on deterrence as the aim of
punishment.17 Whenever deterrence, incapacitation, or retribution served
as a foundation for a sentencing structure, the focus was on the offense

13. See Ohlin and IU ininKl«>n. Sentencing Stnwture: J'''""
the Administratiun of Criminal Justice, 23 Law fit Contemp. Phoh. 495. 497 (1958).

14. It is estimated that at least 9.5% of all prisoners ultimately return to societ
Nationai. Counch. on CaiME an» Delinquency, Guides kou Sentencing, 2 (1957
flleieinaher cited as Cuii>i« kou SentencincJ. , ,

15. Ohlin and Reminuton, supra note 13, points out that the
on incapacitation as a theory of punishment is that it imposes upon the court the verycomplex problem of balancing the need for prolongetl incarceration against its de-
nr"co°S~". note 3. at 597. Since rehabilitation is necessarily an indi-
vidualistic approach, there will be unequal treatment fpr siimlar
punishment imposed under the preceding theories should be substantially the same for
simllM W»|,UBN OF TUB Kansas Penitinhmiy. Isl
Repohtof the Duiectous and Wahoen ok the Kan.sa.s State 1knitkntiahy to the
CovEiiNOtt ok Kansas 17 (1878).
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rather than the individual. The Territorial Legislature, when it enacted the
first statutes governing the disposition of offcnders.lS specified punishment
for each ofFen<>e. I'or each ofFunse or group of related offenses, punishment
could be prescribed for a minimum number of years; 19 for both a mini-
mum and a maximum number of years;2() or for a niaxinmm of years.21
Initially, the sentencing decision was made by the jury which was per
mitted to assess punishment within the alternatives provided by law.22
Later, jury sentencing was iiboli.sli(>d and uulhority to impose sentence was
vcst(!d in the judge.23

Prior to 1903, the courts imposed dcRnito sfutonces, that is, sentences
were for a definite term of years. In 1903, the Kansas Legishiture enacted
the Indeterminate Sentence Act.24 This statute provided that the court in
imposing sentence would employ an indefinite term, that is, the sentence
imposed would be no more than the maximum nor less than the minimum
provided by law.25 Utilization of the iudetenniiiate sentence represented
a partial shift from deterrence to rehabilitation as the end of punishment.
The theory of an indeterminate sentence holds that the determination of
when a prisoner has been rehabilitated cannot be made beforehand; con
sequently, the exact term of imprisonment should be determined by an
impartial body which would be able to judge wlurn the prisoner was ready
for release.ze For this nmson the legishiture provided for the creation of a
prison board and emjjowerttti it to adopt mles and regulations pursuant to
parole.27 ° ^

WfliL 129 (1«55). As..,.lc„ci.,K slnK-turc of lliis typ«was an aduption of the fiUluK ihc i>iiiii.shmciil to (hit ciimc lh«;«)ry" first nroiMuucI by

'''*

«I.„„ « . *'* prcstrihtiti a ti rni tif not less than 3 years nor
^ years for nianslun);h(ur in titc seeoncl «Iejjrr«:.21. bee, e.u., Kan. TEimiToitiAL Stat. di. 49 § 23 (1855) wliich nrescrihecl a

term not cxcecclinB 5 years for In.rKlary in li.e thiril .leKn e: ' prescribed a
im™ Tehbitohial Stat. ch. 129 § 3 (1«55). However. iJie jury's power toimpose sentence was so constricted that for practical purposes the power to imooso
sentence lay with the court The court was authorized l.y'the le«islalure [o diiSd
?o^"e«^Iln'L-hmLr'̂ " the statutoiy hmits; to impose seutencc where the jury failed
nlf 1 fi ' a.punishmenl not authori/.t tl by law. or where a fjuilty
in '• ^.'i " empowered to reduce the punishment where.

"""""
11865] Kan. Sess. Laws 129.

after a N^w^Yori?
tenw.- n f ' which pri.vid.Hl for an in.let.rrininate sen-
I-Sion £ nL o ' '""'''I*-'"! cduciiliun; and a careful system ofsUection tor parole. C. Ciaiu)ini. Iin: 1'aiuh.k I'lUKiKhs. II (1959). Adoption of an
mdeternnnatc senteiue was first urK» d hy Wartl. u lUnry ll.mkhis in 1878 as a inetluKl
aLd "w" would he plai .-.\ ii, his hands. Dnuitri.ntsAND VVAm)fcN Oi'Tiih ' ^^nitisntiauv. vii/m/ note 17. at 18.

-5. Qi. :ns § 1 [1903] Kan. Sess, Laws .571.

r iMWM-riw Athlesn nce of Pvtio-CorrecHonal Uuixlutiou. 50 IIauv. I,. JIkv, fl77 (19.37).
^ ® Nli't'ite withst(««l sfvtrral challenges as to its constitutionalily. .State v. .Stephciison, 09 Kan. 405, 70 P. 905 (1904)
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The Intermediate Sentence Act was repealed in 1957 in favor of a more

liberalized provision which retained the principle of the indeterminate sen-
tonce,28 but permitted the court to select among several alternatives in iirn-
posing sentence.29 Enactment of this new provision further shifted Ae
balance towards rehabilitation as the primary goal of sentencing. This
shift was completed in 1969 with the adoption of the Kansas Criminal
Code.30

As a necessary prereciuisite to a correctional program aimed at rehabili
tating the offender, it is essential that the sentence be tailored to the of
fender. Individualization of sentence requires the offender be dealt with in
accordance with his individual characteristics, circumstances, needs and
potentialities "31 Kansas has adopted the concept of individualization
as the basis for the sentencing provisions of the Code.32 Implementation
of the individualization principle requires a departure from tlie tra^tional
pattern of equating sanctions with the crime.33 By classifying crimes of
like gravity within asingle category and providing a penalty for each, the
legislature has attempted to achieve a "rational and consistent system of
penalties,"34 thereby avoiding the disparities which had resulted from the
multitude of sanctions previously imposed.3S The new sentencing struc
ture makes provision for five classes of felonies and prescribes a term of

upheld the act against ci>ntenti«>ns that it encroached upon judicial and e*e<^Hvc
powers reserved by the Kansas Constitution to the court and j-ovemor respectively,
in rc Mote, 98 Kan. 804, 100 1'. 223 (1916), held that ;m mdetenninatc sentcncc im
posed under the act was not void for uncertainty. Similar acts have been held valid
against contentions that sudi seiitt-mes constitute cruel and iinusual punishment. Com-
niiint, sxipra note 26. at 078 n. 5. See ycne-m/Zi/. I^nsas Doauo ok Phoiiation and
Pahole. The IIistohv ok Pa«oi.e in Kansas (1970). . i . i ,i,„

28 Ch. 331 [1957] Kan. Skss. Laws 724. The provision attempted to broaden the
courts discretion in dcteriniiiinK the tenn of incarccratlon by "
its iliscretion to "fix a miiiimum term provuleil that the minimum did not cxceed that
prescribed by law or one-third of the maximum term, or seven years whichever WM
least." Id., § 14 at 728. Soon thereafter the provision was found to be so vague and
contradictory as to be judicially uiiadministrative and wa.s declared void. State v.
O^Snnor, 186 Kan. 718; 353 P.2d 214 (1960). In 1963, the provision was repealed.
'̂̂ 29.^^Ch?^33l'̂ U957]"K^^ Laws 724. In addition to committing adefendant

to an institution, the court was permitted to grant probation; suspend the sentence or
execution of sentence; impose a fine; or any combination thereof.

30. Ch. 180§ 21-4601 [1969] Kan.Sess. Laws496. , i. * . • » »t.
31 Model Sentencing Act § 1 (1963). "The philosophy of the Act is that the

rehabilitation of all olfenders should be the primary purpose of the correctional system.
. . Klood. The Model Seuleudu^ Act 9 Cium &Del.q. 371, 372 (1963).

32. Kan. .Stat. Ann. § 21-4601 (Supp. 1970). Adopts yerbatim § 1 of the
Mooel Sentencing Acr. Kan. Stat. Ann. §21-4601. Comment (S«m^^

33. Mohei. Penai.C«)i»i: 6.01. Comment ( Tent. Draft No. 2, 1956), ABA Stan^
AUOS REI.ATING TO Skn lENciNij Autehnatives AND Phoceuuhes § 2.1(b), Commentary(Approved^Draft. 1J^^) g21-1503. Kan. Iudicii^ Council Bull. 128
/Anril 1968)- Kan. Stat. Ann. § 21-4503. Comment (Snpp. 1970).

35 ' ABA SiANDAiins Hki.atin(; to Sentencing Altehnatives and Proceookim
<5 2 1(a). Commentary (Appnmd Draft. 1968). notes that most sanctions are utterly
without any rational basis aiitl examines several examples of such provisions.
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imprisonmunt for ctich class.30 To a.ssist the ctmrt in pronouncing a mini*
mum term, the Code sets forth criteria to be considered in assessing the
minimum term.37 Contrary to the Kansas Judit-ial Council's recoinmenda-
tion,38 the legislature also retained the Habitual Criminal Act wliich im
poses a severe limitation on attempts to individualize punishment.39

Even though primarily directed towards promoting rehabilitation as the
end of punishment, the Code also contemplates retribution, incapacitation,
and deterrence as incidental ainis. Kor example, retention ol the Habitual
Criminal Act may be partially explained in terms of its alleged deterrent
value.40 The assignment of apparently high maximum and minimum terms
to some felony classifications may presumably l)e explained in terms of
deterrence, incapacitation, and, quite possibly, retribution. Consequently,
the sentencing structure whicii emerges from a consideration of the various
provisions of the Code embraces "a somewhat dubious mixture of hetero
geneous elements. .. ."41

The problem confronting the court in iudividuali/Jng a .sentence consists
of weighing the relative inlluence of each llu-ory against llie needs and
characteristics of the individual oifender.42 'I'ljis balancing prerequisite
is rendered more arduous in that individuali/.ation frequently conilicts with
the requirements of deterrence and retribution.43 As a consecjucince of this
conflict, the problem of disparity arisi's.44

IV. DLsparilij

Disparity, as the term is applied to individualized sentencing, means
that a defendant's sentence cannot be accounted for in light of his nature,
needs, and offense. The consequences of ilisparate sentences penneate
eveiy segment of the judicial-correctional .syslenj.

36. Kan. Stat. Ann. § 21-4501 (.Simp. 1970).
Class A.—Deutli or ImpriMunineiit for life.
Class B-5-15 tu life.
Class C—1-5 to 20.
Class D—1-3 to 10.
Class E-l-S.
37. Kan. Stat. Ann. § 21-4000 (Supp. 1970). UikUt this pr«ivisioii the* court Is

to take into consideration the nature antl circuinsliiiict-s «»f the crime, the huckgroiiml
and character of the defendant, and the reiiiiirentuiils of public .safety.

38. Proposed Kan. Cuim. Couu. Kan. juiuciAu CtiuNcnu IJuui.. 1!) (April, 1968).
The reason given for not retaining the naliitiial Criminal Law was chat lite court is
given discretion in fixing the minimum tenn and thai the criteria suggested as ap
propriate to making the decision permits consideration of the defendant's history of
prior criminal activity. PnorosEo Kan. Ciunj. Cook § 21-1503. Kan. Juduuai. Council
Bull. 125 (April. 1968).

39. Kan. Stat. Ann. § 21-4504 (Supp. 197t)).
40. See Topeka Daily Csipital, Jan. 29. 1989. at 8. col. 5.
41. Mannheim, Soiim A\puctx uf Judicial Henleudnti Policy, 67 Yale L.J. 981, 971

(1958).
42. Bennett, The Senleuci'—lls lleliition to Crime tnitl Rehahilitation, 1960 U. lu..

L. Fobum 500, 503 (1960).
43. Note, Due Procrss ami Letfixlallve Stamlanis iu Senteticitin, 101 U. Pa. L.

Rev. 257 (1952).
44. Ceorge, Comparatim'. Hvutntfiiig Tt'chtiiquex, 23 I'ku. I'liou. 27 (March 1950).
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The very ideal «»f justice is oireiulcd by seriously unequal penalties
for substantially similar crimes, and the most immeaiate of its practical
purposes are obstructed. Grievous inefiualities in sentences are ruinous
to prison discipline. And they destroy the prisoner's sense of having
been justly dealt with, which is the first prercMjuisite of his personal ret-
onnation.45

Moreover, unreasonably disparate sentences clash with the basic require
ment of equal treatment embodied in the fifth and fourteenth amend-
mcnts.46 Whenever distinctions in treatment are not supported by factual
differences but can be attributed only to arbitrary and unreasonable casti-
gation, the defendatU has been denied his constitutional rights to due
process and equal protection under the law. In Caldwell o. 76X08,4^^ the
United States SupriMni; Court concluded that due process is fulfilled when
the law acts on all aUke, and the individual is not subjected to an arbitrary
or capricious exercisi* of state power. The Constitution does not require
rigid equality; instead, it requires uniformity with variances related to sig
nificant factual dissimilarities which bear substantial relation to legitimate
governInental purposes.4H

Primary responsibility for disparity in those jurisdsictions, which vest the
court witli substantial discretion in passing sentence, has been attributed to
differences among jutlges regarding theends of punishment.49 An exhaust
ive survey of disparity among trial courts in New Jersey confirmed that
individual differences underlie much of the disparity uncovered by the
study.50 Kansas has not been plagued by this sort of disparity although
the provisions of the* Code introduce the possibility of such disparity.

Some of the sentencing disparity prt;valent in Kansas may be attributed
to plea bargaining whereby a defendant agrees to plead guilty and receives
in return a reduction of the t:harges pending against him.51 Facilitating

45. Hart, The Aims of the Criminal Jmw, 23 Law & Contemi'. Phoh. 401, 439
(1958). The elfect of disparity within the Kansas correctiimul system has been to
engender a spirit of hitterncss an<l (eelinn of inimtice which has made reaching the
prisoner wlio has been iiiijiistly dealt with extremely har<l. DniKtrroiw and Wahden
Ol' THE Kansas State I'KNriENTiAHV. 6rii Biennial Reihiht ok the Duikctoms and
Wauoen ok the Kansas State Pknitknuahy tc» the Covehnuk ok Kansas 6 (1888).
(Umphasis added.) . i-. • . t»o mn

40, Comment^ Disparity: Ctiuxes and Cures, 60 J. Chim. L. « lo2»
183 (1969).

47. 137 U.S. 692 (1890). ^ ,
48. Comment, supra note 46. See Nebhia v. New York. 291 U.S. 502 (1933), due

process demands only that the law shall not l>e unreasonable, arbitrary or capricious,
and that the means seU-ctetl shall have a real aiul substantial relation to the object
sought to be attained.

49. Clueck, The Senteneirif' Prohlevt, 20 Fed. Prod. 15 (Dec. 1956) cites numerous
examples of disparity attributable to individual differences among judges. See also
Bennett, supra note 42, at 502; Uubin, The Model S«?n/encing Act, 39 N.Y.U.L.R. 251,
260 (1964). ^ „ ,

50. Caudet, Harris and St. John, Itulividual Differences in Sentenctue Tendencies
23 J.CiuM. 811,814 (1933).

51 Stftf fietwrallif No(4', Pica !iur^aluiu$i~'}ustlnf Off the H^cordp 9 Wasuuuhn LJ.
430 (1970).

: !
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this mode of disparity was the fonnor sentencing stnicture which required
imposition of a legislatively predetermined sentence. Theoretically, impo
sition of a legislatively fixed sentence invests complete discretion as to the
length of incarceration in the parole authority which presumably is better
able to determine when the oflender is rinuly for release (ni parole.52 In
practice the result has been to shift discretion away from the court to the
prosecutor instead of the parole authority.53 Due to this displacement,
there results some inconsistency between tlie olfi-nse for which persons are
convicted and their actual conduct.S'*

A further instance of disparity occasioned by plea bargaining concerns
the treatment afforded to habitual and marginal offenders, respectively.
Experienced recidivists who are familiar with the plea bargaining system
may be dealt with leniently; whereas, a marginal olfender who declines to
plead may be dealt with oppressively.55 In either case the outcome is
deleterious to the judicial-correctional systen^. The recidivist who escapes
lengthy incarceration loses respect for the entire system, while the marginal
offender feels that he has been unjustly impri.soned and his chances for
successful rehabilitation are substantially diminished.

Preceding any reformation of a sentencing structure to promote rehabili
tation is the indispensability of achieving a balance between the ends of
individualization and uniformity so as to mininn/.e, if not eliminate, dis
parity. Absolute uniformity would dictate a rctnin to a structure under
which punishment is determined by legislative iiat for each odense. Con
versely, individualization recjuires that the di^fendant l)c dealt with in
respect to his individual characteristics and needs. Uniformity and indi
vidualization are then incompatible in theory. If uniformity be defined in
terms of equality of treatment based on individual variances, it would re
quire that offenders be dealt with in accordanc<j with their differences even
though they have committed thesame offense. When the defendant is dealt
with objectively and made to understand that his sentence is based upon
his needs, then the aims of individualization and uniformity can be attained
without the pernicious consequences of disparity. The policy which de
rives from a consideration of the requirements of uniformity and individ
ualization demands that sentences be consistent, liach offenders sentence
should be consistent with ah objective evaluation of his individual char
acteristics, circumstances, need.s, and potentiaiities.Sfl Whenever a sen-

52. Comment, supru note 26.
53. Ohiin ana Hemin^ton, xtipra note 13, al 505. Set- U. Dawson, Sentencing—

"Hie Decision as to Tyi»e, Lenciii ani> Conoituins ok .SiiNTENCE, lUl (1069).
54. Ohlin and RuminKtnn, supra note 13, at .^OS; Urininjjtun and Newman, The

Highland Park Institute on Sentence Disparity, 26 Kei>. l*iu)ii. 3 (Marc-li, 1962).
55. The Phesiuent's Commission on L.aw Uniohckmi-.nt and AnMiNisTiiATioN ok

Justice, Task Fomce Bepoiit: The Coomts, 11 (1967); Olilin and nemington, supra
note 13, at 505.

56. For a discussion of the problems involved in resolving the apparent eondict
between individualization and uniformity see, Guii>es Kdh .Skntkncing, irtipni note 14,
at 3-5; Rubin, Sentencing Coals Heal and Ideal, 21 Feu. Piitm. 51 (June, 1957).
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cvidcnccs sul.jocHvo bias or fails to analyze the offender neeiVa
S.'ris con.n.,y to the policy of
amble to the sentencing provisions enunciates
that sentences impo.sed under the provisions of the Code should
sistent.

A. Sentencing Structure

In amxinK alienalty for each class of felony, the Judicial Council adoptsth^sfe^pripounded by the Model Penal Code,57 It mkes prov«»n
tor a legislatively fixed maximum and requires the imposition of amii^
Im tofeach class but gives the court some discretion as to ib length.58
On the other hand, the Model Sentencing
scribe amaximum term but does not provide for a•" ^ ^
flict signifles the basic area of disagreement among those concerned ws^tSg problems. It involves distribution of authonty between the
courts and Ler organs of correction.™ The debate revolves ajojmd one
basic question, namely what powers and responsibilities shou
gated to the various agencies.61

As regards the maximum term provision the framers of
Code rLlved the debate in favor of the paroW J"
opinion the parole authorities are better equipped to f
rc-quired for optimum rehabilitation than the «urts.6a The Model S®
teLng Act provides the court may exercise its discretion in fixmg the m«
mum within astatutory limit of five years. One reason advanced in favor

of judicial discretion is that predetermined f
the ooportunity to individualize the maximum sentenM.M To deny nim
this authority would deprive the parole authonties of the benefit ofevaluation 65 The discretionary provision was also included morder to

arc^uctL of actual tim"served which in the opinion of the framers
was excessive.66

The controveniy which debate over the maximum term arouses palra incompa^n to the furor which the minimum tem. provision has provoked.
• 57 P.,o.K«E» Kansas Ciminai. Code §21-1503. Kan. Judicui. Coonol B«ll.
'ni^-MiSlNAU Code | e.<«

59. Model Skniencinc Act 6 0 . ,, , , p i code 109 U. Pa. L.

No. 2, 1956).
61. Wechsler, supra note tW.

M U' «^478. .SV« Caudcl, llMtis «nd St. John. ».|-ni i»t« 50; Clu«dc. W"

P«.B.-544. 546 ,1958).

fa fffi, no.. Unhl". Altof" <" '» ""
rection Decision. 45 Tex. L. Hev. 455 (1967).

I
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and anaTyzes the defendants history furnishes the judge with the infonna-
tion essential to aehieving objectivity.HG Coiisislency can bi-st he achieved
by providing the judge with factual data uptni which he can base a human
understanding of the defendant and a human imdfrstaiuling of his own
attitudes towards him.87

Second, should a sentencing decision fail to take into account the needs
and characteristics of the defendant, but instead reflect the judges bias and
prejudice, there is ample foundation for arguing the defendant has been
deprived of his right to due process and equal protection. As previously
discussed, the decision in Culdwell v. Texasm established as a constitutional
requirement that any distinction in treatment afforded an individual under
state law must be related to significant factual diifcrences.Hy Hence, it is
the basis for the distinction in treatment rather than lack of equality which
is subject to scrutiny. Individualization contemplates defendants will be
treated differently. But. in order to comply with the requirements of due
proems and equal protection, individualization must be founded upon
significant factual distinctions." The proccduifs necessitated by this nwrn-

date require at least a presentence investigation.!!" It is clear that to im
plement individualization and to achieve consistinicy a mandatory presen-
tence investigation is essential if not, in fact, commanded by the Constitu
tion.

C. The llahitual Criminal Act

As originally proposed, the Criminal Cotle would have repealed the
Habitual Criminal Act in favor t)f a provision for tMihanccd nuninnnn
terms.91 By enacting the Criminal Cotk; into law. the legislature yielded to
the plea that the "Habitual" was needed as a ilelcnent measurey2 and in
corporated it in the Code.!>3 It is difficult, il not impossible, to reconcile the
Habitual" with an announced policy of individualization anil rchabilita-

tion.94 Deterrence and retribution are most often cited as the theories
underlying such statutes.US There is little emphasis upon rehabilitation of

80.
87.
88.
89.
90.
91.

CutDES Foh Sentencing, supra noto 14, u( 26
Hubin. mpra note 56, til 56.
137 U.S. 692. 697 (1890); see Ncl>bia v. New York, 291 U.S. 502 (1933)
Comment, supra note 46.
Rubin, supra note 85. at 72.

S 21-1503. Kan. Juoicai. (:<.uncu. Hui.i..
;/ /ii S. Huiiin et al. supra note 12 at 391- note The
.{.' I Cr<Mitn«/ Act, 9 VVasmiiuun L.J, 244 ( 1970) '92. lopeka Daily Capital, Jan. 29, 1969, at 8, col. 5.

93. Stat. Ann. § 21-4504 (Supp. 1970).
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the prisoner.Ofi Aside from being contrary to the announced end of re
habilitation, the "Habitual" is conducive to other forms of inconsistency.

First, since harsh sentences invariably ensue from invocation of its pro
visions, there has been a tendtjney on the part of judges and prosecutors to
ignore the "Habitual" even though its invocation is warranted.97 Conse-
quently. the Act has been irregularly applied which in turn hiw led to
parate sentences being imposed upon defendants with similar criminal
histories.98

Second, prosecutors have tended to use the Habitual Criminal Act to
secure guilty pleas rather than to secure enhanced terms for recidivists.99
The inconsistencies attributable to plea bargaining have previously been
discussed.100 It is sufficient to point out that retention of the "Habitual
as an aid to plea bargaining serves only to further encourage frustration or
the legislative policy of individualization.

The final point to In; math? with reference to the effect of the "Habitual
on the legislative sentencing policy is that it fails to accomplish its intended
purpose. So-called "hardeni-d" or professional criminals have not been
sentenced to longer terms under the provisions of the "IIabitual."101 On
the contrary, recidivists more often plead guilty to a reduced charge and
receive a correspontlingly lighter sentence.102 Even when recidivists re-
ceive longer scmtenees. it Ls doubtful that further depredations are
avoided. 103 'i'he deU tijrious effects, which retention of the Habitual Crim
inal Act in its pres.;nl fonn has on the achievement of consistent sentenc
ing. demand that the provision be amended to promote individualization.

V. Condmion

The foregoing analysis of the possible consequences which each of the
selected provisions may have should not obscure the advancement towards

96. M. Elmot. supra note 95.
97. P. Tai'I'an, supra niite 72. at 474. „
98. RjiiiiAucii Dki't. Kan. I.Kc;isLArivii Council, The Oijehation ok

IIAIUTUAI. Chiminai. l.AW, Institutional Survey Hep. No. 2. publication No- 47 (Nov.
1930). The report caiiic to the followinu conclusion: The irregular application of the
habitual criminal law nsuits in varying sentemcs ranging from a of
to life r<»r the saimr •.li. iise. . . . Such dilference not only alfects the attitude ^ tho
in«lividual prisoner toward the courts and K()venimcnl but also senously
nrison niorsile and discipline." /«/., at 42. *1 he inclusion of a discretionary hab tual
criiniiial act i)roinolfS increased <lisparity due to indivdual dilferences among judges.

"l"7?""- N..,o. no.c 01. U(Jho
Habitual Criminal Act) was not used to «ive longer sentences but was
attorneys as a barKaining tool to get pleas of guilty. quoUng Sen. Steadman Ball,
Topeka Daily Capital. Jan. 29. 1969. at 8. col. 5.

101 ^Scntencinn Problems and the Model Senlenclng Act, 41 F.R.D.
467, 5i4 (1967).

103 "lTTu"yth'ing" there may be a tendency for violent olFendere wholonge^cnienS to';e. i.livate more often . . 12 Chimes of V.ouiNCB 569 (D.
Mulvuill, M.Tumin, L. Cuutis ed. 1969).
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consistent sentencing attained by tin; n(!W Oiininal ('ode. However, be
fore individualiziition can be totally achieved, the Code must be amended
to eliminate the possibility of subjective bias or other forms of disparity
which result in sentences inconsi.stent with individuali/aition and detri
mental to nOiabilitation.

Most importuntly, provision nmst be nuuU* for a mandatory presitntenco
investigation. Current staff and budget linn'tat ions previ-nt achievement of
the ideal which would be to recpn're a prfsenlenco investigation in every
case. The Judicial Council proposal would have re<|uired tliat a prcsen-
tence investigation Ik; conducted in every case where iinpri.sonment is
being considered as a possibK' disposition. KM (Compliance with this pmvi-
sion would demand nune manpower than tlie probation and parole de
partments are abU' to snpjily.

The Model Penal Code provision would s«'em to be more compatible
with available resources. Tliis provision would rr<|uire that a presentence
investigation be conducted wlu're

(a) the defendant has been (.onvictetl of a fi'lony for the first time; or

(b) the defendant is und(!r 21 years of age and has hceii convicted of
a crime; or

(c) the delendant will bt* placed on probation or sentenced to impris
onment for an e.\tcnd<-(l term. 105

Although it does not require that a presentence !»• conducted in every case,
the provision does assure that youthful and first oflVnders will be dealt with
in a m<mner which will afford optinnnn opportunity for rehabilitation. And
it assures that the connnunity's and the oll»'nd<*r'.s well-being will be pro
tected by insuring that probaticm or an rxtend«*d trrin will !»«• st^eclcd ob
jectively, based on an appraisal of the offender's nreds.

Another provision which would ;tssist in eliminating inconsistencies, if
included within the sentencing structure, would retpiire judges to state
their reasons for selecting a .sentence. This sanu' provision would also per
mit appellate review ofsentencing decisions. KM' Astatute; cmlxKlying these
provisions would serve three major purposes:

1) permit the direct correction of unjust sentenoes;

2) create a body of judicial opinion on sentencing which could guide
the trial courts;

104. Pi\oposEU Kan. Cuim. Codii § 21-1604, Kan. Iuihciai. Council Uut.L. 128
(April, 1908).

105. Model Penal Codk § 7.07( 1) (Tt-nl. Draft N». 2, 1050).
106. Note, Procetlural Dtw Proccxs at Jmlitial Si iilt iicinu I'or I'ilonu. HI Hauv.

L. Rev. 821, 845 (1968). Contra, Jiart, .Mipra notu 45, ;il 440.
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3) serve the goal of rehabilitating offenders.lO?

Although this system would not eliminate all dispartities (particularly those
introduced as a conse<iuence of plea bargaining), those disparities at
tributable to bias and prejudice would be reduced, and individualization
would be facilitated by establishment of judicial guidelines to complement
the legislative giud(;lincs.

Finally, the habitual criminal provision .should be amended to promote
individualization. lOH This could be accomplished by establishing criteria
which would assist the jiulgc in the exercise of his discretion. For example,
New York providi-s that an (^tended tenn may be imposed only when the
court is of the opinion that

. . . the history and duuacter of the defendant and the nature and
circunistanccs <jI his criminal condnct indicate that extended incarcera-
lioit . . . will liest .serve the public interest .... 109

The Minnesota statnti; may be indicative of the type of provision best
suited for Kansas. That statute authorizes imposition of an extended term
only after a prcscntencc investigation has been made, and the court is re
quired to make appropriate findings.HO The advisory committees com
ment to this section best summarizes the end for which an extended pro
vision should be intended.

These requirements are intended to assure that the habitual offender
act is applied (n>ly in tho.se eases of the serious offender who for his
t)wn sake or in the interest of the public should be confined for a period
longer than the niaxiinnni provided by the statute violated and tliat it
sl«)uld not be applietl to the offender wlio is guilty of two or more iso
lated eriniiiial ails antl not otherwise shown to be disposed to criminal
behavior dangerous to the public.lH

In addition, tin: Minnesota advisory conunittee recommended that a di
agnostic evaluation and report also be recjuired. 112 Inclusion of a similar
requirement in Kansas would not unduly tax available resources. Kansas
already has one of the nation's leading diagnostic and reception centers.
All that would be needed would be to amend the statutell3 to permit pre
sentence evaluations at the Kansas Reception and Diagnostic Center and
to appropriate sufficient funds to enable the center to accommodate the
increased caseload.

c

107. Comian, Unfair St-ntcnces: ABreeding Ground For Crime, 5 Trial 19 (Oct./
Nov. 1969).

108. Phesidents Commission on Law Enfoucement and Administiiation op
IusTic:ii, The Ciiaki-knci-: ok Cuimk in a Fiiek Sck:ikty 14? (1967).

105). N. Y. Penal I.aw § 70,10 (McKiiiney 1967).
110. Minn. Stat. Ann. § 609.155 (1U64).

112! 1'unro.si.ii Minn. CIhim. Cook § 009.1.55(2)(2) (1962).
113. Kan. Stat. Ann. § 76-24a0.3 (1969).
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Amendment of the Code to incorporate the.se provisions would contrib
ute incalculably to the advancement of individualization and to the achieve
ment of consistent sentencing. True individuali/ation is scientific and re
quires objectivity. Hence, individuali/4ition can be achieved only by in
suring that every disposition is arrived at objectively and that individual
bias and prejudice are eliminated.

Raymond W. Baker
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Right of Redemption of Real Property in Kansas

I. Badcground
II. Nature

III. Elements

A. Persons Entitled to Hedeem
B. Fiscal Aspects of Redemption

C. Time and Order of RedempUon
D. Effect of Redemption

IV. Conclusion

Adiscussion of tlwr right of redemption of real property in Kansas hope
fully holds particular int(irest for the Kansas Bar because of the revisions
made in the law governing redemption by the 1970 session of the Kansas
Legislature.! Although the statute2 governing the right of redemption
remains essentially intact, reduction in the time allowed various parties to
elfect redemption has made a survey of the right of redemption particu
larly seasonable.

/. Background

The right of redemption is "the right to disencumber property or to free
it from a claim or lii ii; .specifically [it isl the [statutory] right to free prop
erty from the iiicuiubranccs of a foreclosure or other judicial sale, or to
recover the title passing thereby, by paying what is due, with interest,
costs, etc."3 The right of redemption is not to be confused with the equity
of redemption, which exists independently of statute. The equity of re
demption must be exercised before a foreclosure or other sale.4

Enactment of statutes providing for redemption from sale generally co
incided with periods of economic depression and collapse of land values.
The first legislation, enacted in the 1820's, was confined to redemption
from execution sale, although in one state the statute was held to apply to
mortgage foreclosures as well. New redemption legislation followed the
Panic of 1836; iiu>rlgage sales were expressly included. The period of re
demption was originally six months from sale, but in the late nineteenth
century tlie period was lengthened to one year.5

The redemption statutes were intended to effect a dual purpose. The
mortgagor or other person entitled to exercise the right was given addi
tional time to refinance and save his property. Furthermore, it was hoped
that the statutes would put pressure on the mortgagee, who was usually
the chief ifnot tl»e only bidder at the foreclosure sale, to bid for the prop-

1. Ch. 221, [1970] Kan. Sess. Laws 746.
2. Kan. Stat. Ann. § 60-2414 (1964). ,
3. Black's Law Dici'ionaiiy 1489 (4tli ed. 1S68).
4. Id.
s! G. Osuorne, Osuoiuje on Mohtcaces § 307 (1951).
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