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. Fir;ally, the F edera.l Judicial Center has been given the responsibil-
ity o conduif:,ung training programs for both full-time and part-time
:a%:x:trates. le;:sl (.;ection requires that an introductory training
rogram must be held for new magistrates withi i
Ay g n one year after their

As can be seen, The Federal Magistrate Act has been desi
feheve the pressure of the worklogd which is presentlydzst:%:ll::ir:o
judges of the United States district courts. Taking part of the workg-
loa.d off these individuals extends both to criminal and civil actions
It is hoped that by this method, the individual judges will be able to
concentrate. more of their time to actual trial sessions, and leave much
of the pretrial preparation in the hands of the magistrate.

17. Id. at § 637,
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1. Introduction

The whole criminal adjudication process culminates with the sentencing
decision. Its importance to the entire judicial-correctional system cannot
bo understated. It has been traditionally neglected in favor of other more
visible aspects of the system. However, recent events have cvoked rencwed
interest in all facets of the judicial-correctional system, including sentenc-
ing. Currently, there is a greater awareness of the importance of the sen-
tencing decision as well as a realization of its complexity.

The basic purposc of the criminal adjudication process may be quite
simply stated: to protect socicty.l Implementation of this purpose via a
sentencing structure is not as simple. Protection of the public can be ac-
complished according to several, often conflicting theories. Thus a sen-
tence may prescribe punishment; provide a foundation for an attempt to
rehabilitate the offender; and serve as a deterrent to future crimes.2

Unfortunately, owing to a lack of unanimity as to what goal is to be
pursued and a dearth of information as to the needs and characteristics
of the individual defendant, many sentences amount to no more than a re-
flection of the judge’s prejudices or his prediction as to the defendant’s
future behavior. This type of sentencing falls far short of its intended pur-
pose of protecting the public. Rather, the result is to embitter defendants
who have been prejudicially dealt with and to engender a lack of respect
for the judiciary.

In many jurisdictions, there is an immediate nced for a modemization
of sentencing structures and procedures to better portray the needs of
both socicty and the offender. Recently, Kansas radically revised its sen-
tencing structure to promote individualization and rehabilitation instead
of deterrence as the primary end of sentencing. How well the structure
adopted by the legislature serves this goal will be the focus of this article.

1. Jayne, The Purpose of the Sentence, 2 N.P.P.A.N315 (1956).
9. PreSIDENT's COMMISSION ON Law ENFORCEMENT AND ADMINISTRATION OF
Justick, Tne CuaLLeNce oF CRIME IN A Free SocieTy, 141 (1967).
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IL. Theories of Punishiment

No proper assessment of any sentencing structure can be undertaken
without first scrutinizing the theories of punishment upon which most
sentencing provisions are founded.3 With some variation the traditionial

theories of criminal punishment have been retribution, reformation, de-
terrence, and incapacitation.4

Retribution is a relic of the most ancient end of punishment. It is a rem-
nant of the Mosaic Law of an cye for an cye and a tooth for a tooth
Theoretically, it serves as an emotional placation for the community by
allowing it to vent its anger through vengeance,6 Retribution, as a theoreti-
cal justification for punishment, has been condemned as “unjustifiable
vengeance; a destructive and short-sighted emotional basis for dealing with
the problem of crime; legalization of primitive and infantile reactions.”?
Regardless, many sentences especially those imposed for so-called atrocitics
reek of retribution, and its influence on the seutencing decision cunnot be
minijinized.8

Deterrence has often been advanced as a theoretical justification for pun-
ishment. Under this concept the purpose of punishment is to discourage

the offender from repeating his criminal behavior and also to dissuade po-

tential wrongdoers.9 Whether incarceration cllectively deters criminal
depredations has long been a source of conflict among authoritics. There
has been a growing realization that fear of detection and the accompany-
ing moral condemnation better advance the end of deterrence than does
imprisonment.10 - Accordingly, improved methods of detection and mod-
emization of judicial procedures have been advocated as a better means
of accomplishing deterrence.ll Incarceration has little, if any, deterrent
effect upon the habitual or professional criminal. Many of these individ-
uals are incapable of leaming from the experience of punishment. Fear of
punishment does not necessarily deter further criminal behavior; instead,
it may actually increase criminality.12 The prospect of punishment, for

3. Comment, Reflections on Some Theories of Punishment, 59 J. Cung, L. & P.S.
595 (1968), states that socicty should recognize and undenstand the gonls of punish-
ment so that it can dedicate itself to those methods which will attain the desired goals.

4. DeGrazia, Crime Without Punishment: A Psychiatric Conundrum, 52 CoLum.
L. Rev. 746 (1952).

DeCraziu, supra note 4.
. Comment, supra, note 3, at 596,

7. DeGrazia, supra note 4,

8. Bennett, Operation: Assize, 53 J. Asm. Jun. Soc’y 104 (1954). “Personal re-
venge we have renounced, but official legalized revenpe we can still enjoy. Once
someone has been labeled an offender and proved guilty of an offense he is fair game,
and our feelings come out in the form of a conviction that a hurt to socicty sltotﬁd be
‘repaid’.” K. Mennincen, Tue CriMe oF Punisiaient, 190 (19686).

9. Comment, supra note 3, at 596,

10, Id.

11. Andenaes, The General Preventive Effects of Punishment, 114 U. Pa. L. Rev.
949 (1966). See Burger, THE STATE OF THE Jubiciany—1970, 58 A.B.A.J. 929, 931
(1970). And see, K. MENNINGER, supra note 8, at 208,

. 5. RubiN et al, T Law or CluminaL Coanecrion 658 (1963).
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example, may causc the criminal to sh-oot an arres‘ting ?llﬁcer toﬁa:)\::ld :1:-:
prehension. Even though modemization of the ]udmll? l-::(:lnfcﬂcnce ()l'e.
tem to promote individualization wo.uld l.mtter nccon;lp ish ele'ustm‘y.,!ﬁon
terrence through incarceration remains viable as a theoretical

for punishment.13

Incapacitation as a basis for punishment prooecds. upon t}(;et'theoryHt:l‘:E
while the offender is incarcerated, socicty is free of his depnie a ;;:,séer o
ever, this theory ignores the obvious fact that evenh.xally the offe dor
be released,14 and unless incarceration has accomplished some rs it
tion, society will have been only brieﬂ?/ protected. Incap):llc:tasn‘:)‘r::ety 1)5,
temporarily alleviates rather than extinguishes the threat posed to .

In recent years there has been recognition .tl'mt .sociei:y c:;rn. l:;:s: ::dp:::
tected from repeated criminal acts by rclml?xl}tntmg the o .cn.i:,iun e
storing him to the community as a law-abiding produchlvc: L" nse. he
“habilitation focuses on the individual rather tl'mn upon it”ul of chi.d A
cordingly, punishment is detennined upon consideration ;.t :;:‘ 1::( l: dua's
background, personality, education, and other factors rather than up
offense.16

Frequently, rehabilitation conllicts wilh. the ot.hcr theories o.f pm.)tls:m:;te.
To prevent a contravention of the legislative policy, tht'z courts mus ggr se
themselves of the circumstances of the offender and.hls ?Ifcnsc in orh to
be able to balance the need for deterrence and rctnbuslon against the 2 "
nounced policy of rchabilitation. When the. sentencing def:lllsul:n m:o *
porates deterrence and retribution, the resExltfng sentence wi ';]in -
sistent with the legislative policy unless their inclusion is compatible w.
the requirements of individualization.

111. Evolution of a Philosophy of Punishment

Historically, the emphasis in Kansas has been on deterrence as 'the aim o;'
punishment.l'f Whenever deterrence, incapacitation, or rclnbun‘on s;;rv;e
as a foundation for a sentencing structure, the focus was on the ofte

13. See Ohlin and Remington, Ser:)tcnciug ;tr&:alrfhwu; ’i['f:c:gg;z)& S(ulséesrga)r.for
the Administration of fl' "t;':::mx{thll:?:t‘b%?c 15?“;,-11 prisoncrs ultimately .;ctum to society
NA’}‘?(.:NAIIE 80:;:233%14 CuME AND D*f'j'"Q“':"]Nc" Cuibks FOR SENTENCING, 2 (1957).
ukir'jc.imgﬁ{i:i;l;ﬂl al;t.g\‘:xllallﬁnt(:.c:};srﬁN;;:(:ci?;pgilms‘:n:!tn :)l;x;zst}:z x()lri.m‘mltgo ‘\’vrilt]:hr:lzicx:ﬁ
gn:?)m{) 'S:?l::f; a:)f.ll:.l\‘lt::z;n‘: })l‘lz.l:l::'mnfo; prolongged incarceration against its de-
. Commant, sy nole 5, ot SUT. Sice habilition s necgmaly 38
m::ll\l:rlt:'ntaggfmtg' \;{ﬁ:; t;‘n,::upr::t-c:ll;::;u:ll:uories should be substantially the same for
Sim{l';" oi‘r::sﬁ'xml-:‘(l::rous AND Wanben or Tie KaNsas PENITEN;NAR\’, 1st \]’31’?31::;
REPO;l'I‘ oF THE Dmectons AND WAHDEN OF THE KANSAS STATE PENITENTIAR

Covennon or Kansas 17 (1878).
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rather than the individual. The Territorial Legislature, when it enacted the
first statutes governing the disposition of offenders,18 specified punishment
for each offense. For each offense or group of related offenses punishment
could be prescribed for a minimum number of years;10 for imth a mini-
mum and a maximum number of years;20 or for a maximum of years.2l
In}tlally, the sentencing decision was made by the jury which w)x;s‘ ;ar-
mitted to assess punishment within the alternatives provided by lu\frﬂ

Later, jury sentencin ] i
g was abolished and authority to impose mee
vested in the judge.23 ¢ poso sontnce was

wel::c;:;rtz (lligi"tt.ha courts imposed definite sentences, that is, sentences
ore tor  def ite term of ycars. ln‘ 1.9()3, the Kunsas Legislature enacted
the Inde c‘rmmatc Sentence Act.24 This statute provided that the court in
:;:5::? \:;::;:in{;c would employ an indc.-ﬁnitc term, that is, the sentence
provided 1y o ;5 m;J ‘:](::(l[:(]:[‘:no:'ht(l nu}m;ntum nor less than the minimum
\ y s d L the indeterminate sentence represe

'z; }Efl;tlllﬂ-,s'"ft‘f f.ron'f deterrel.icc to rchabilitation as the end of pugl:l:;:‘etsg
The r){'o ..m m'dctcrnumltc sentence holds that the determination of
: cn a prisoner has been rehabilitated cannot be made beforehand; con-
?;q:ixtlg{,b;ge cxla]x'ct term of imprisonment should be determined i)y an
fo,-prc]eu- oc yFw wl} -would be able to judge when the prisoner was ready
se. or this reason the legislature provided for the creation of a

prison board and empowered it to v .
parole.27 ! ed it to adopt rules and regulations pursuant to

18, KanN. Tremur STA’
wail: nanpti:!:m;":(l”??"f: Srat, ch. 129 (1855). A sentencing structure of this
as o ad crimin((:logi':t nl(l:i.i‘z:nlﬁi‘l‘hcnl?lfxfmhnn-ul lo_llue crime theory™ first l7r(nms"ctly)y
(2(1155‘]. lé)nglish e 17085 . Brecama, AN Fssay on Cumiss ann Punisinents
. See, e.g., Kan. Temtrromar Srat, ch., 48 § 2
! ‘ . Srav. ch. 48 § 23 (18 ich prescribe
nﬁmmunlxdlorﬁ:bul; dSmyczu"x lt'olr n{mn,;lauuhtcr in the fir.:t‘ (htgr((:(' 55) which prescribed a
» the same statute further prescribe e B ess Uy
mogi thnsxl S ycx:rs ,f(or malt_lslmmhlcr in 1tlu: ;:‘\.‘):):II(“:I::;;;?‘:’ of not less than 3 years nor
. ¢, ¢ff., KaN. TewuroniaL Start, ch, 49 § 23 vhi i
ten2n2not Ki’:'u’i‘ ing 5 years for burglary in the thind ?Ia.;z.:‘f 1855) which prescribed a
impo.«;e Kan. 1 :l:l”l'l‘:Ol.(lAL b'f‘A'_r. ch. 129 § 3 (1855). However, the jury’s power to
B T v s0 cona!]l:;ctcd that for practical purposes the power to impose
e o with M ;:mcl?url]. he court was authorized by the legislture to disregard
an mmpunia" within the h'(illlllofy limits; to impose sentence where the jury fuillcd
Do ey Dunishiment, i h: u_punishment not authorized by law, or where a guilt
D as ente o[;inio;: yl,]“t: (i, ‘:-I(l)i\:;ltnwu: empowered o reduce the punishment \vlwrey
stances of the Din Id'., ey P o tent was greater than warranted by the cireum-
%2. g}: g% 5[18615] k;AN. Sess. Laws 129,
ottt Ch. \'ork§ slul[l:;)-()s-] ]\?Nl Sess. Laws 571, The Kansas statute was modeled
o2 New York statu c' a.;uu.‘ct in 1877 which provided for an indeterminate \"cn.
Sohows 1 system of .;, s é mé the inmates; compulsory education; and & careful s stem of
indctcrmin'llcpscll(:. C. AN, P Panore Pnocess, 11 (1959), Adopll:l{;l of ol
in, refomlu;iun . \:h::":l:y \:ﬂ:nf::".s;t :::gml‘h);.\V:mlm; ll llcury Hopkins in 1878 as o m(-llun):;
2 o man s own desting would be placed in his b . Dinecr
ANI.és\VAlclll)EN OF Tit: Kansas Stare Penrrenmiany, a‘:p}':l |:;:»:cl'l.7‘mt hll;;uh' Duwrons
2. Ch %15 §1 “91“13] mr. Skss, Laws 571 PE
26. Sce Comment, The Indeterminate Sentewee 251
Corectonal Lagilation 50 Haiv. Lo T, G771 ¢ ogyer e Adolescence of Peno-
. . 1803] Kan. Sess. Laws 572 .'I'l. i
f. 310 § 5 110( h - ouss, L 02, we statute A chh
lenges as to its constitutionality, Stute v. Stephenson, 69 lzt:::b‘l‘(‘;glizlt(ﬂu’i! &':K‘;gn?l;:;:;])-
. , .
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The Intermediate Sentence Act was repealed in 1957 in favor of a more
liberalized provision which retained the principle of the indeterminate sen-
ance,28 but permitted the court to select among several alternatives in im-
posing scntence.29 Enactment of this new provision further shifted the
balance towards rchabilitation as the primary goal of sentencing. This
shift was completed in 1969 with the adoption of the Kansas Criminal

Code.30

As a nccessary prerequisite to a correctional program aimed at rehabili-
tating the offender, it is essential that the sentence be tailored to the of-
fonder. Individualization of sentence requires the offender be dealt with “in
accordance with his individual characteristics, circumstances, needs and
potentialities. . . ."31 Kansas has adopted the concept of individualization
as the basis for the sentencing provisions of the Code.d2 Implementation
of the individualization principle requires a departure from the traditional
pattern of cquating sanctions with the crime33 By classifying crimes of
like gravity within a single category and providing a penalty for each, the
legislature has attempted to achieve a “rational and consistent system of
penalties,”34 thereby avoiding the disparitics which had resulted from the
multitude of sanctions previously imposed35 The new sentencing struc-
ture makes provision for five classes of felonies and prescribes a term of

upheld the act against contentions that it encronched upon judicial and executive

wers reserved by the Kansas Constitution to the court and govemor respectively,
n re Mote, 98 Kan. 804, 160 P. 223 (1916), held that an indetenninate sentence im-
poscd under the net was not void for uncertainty. Similar acts have been held valid
against contentlons that such sentences constitute cruel and unusual punishinent, Com-
ment, suprg note 20, ut 678 n. 5. See generally, KANsas Boann o PHROBATION AND
PanoL, Tue Ihstony or Panorke N Kansas (1970).

28, " Ch. 331 [1957) Kan. Stss. Laws 724. The provision attempted to broaden the
court’s discretion in determining the tenn of incarceration by permitting the court in
its discretion to “fix a minimum term provided that the minimum did not exceed that

rescribed by law or onc-third of the maximum term, or seven ycars whichever was
east.” Id., § 14 at 728. Soon thercafter the provision was found to be so vague and
contradictory as to Dbe judicially unadministrative and was declared void. State v.
O’Connor, 186 Kan. 718, 353 P.2d 214 (1960). In 1963, the provision was repealed,
Ch. 311 [1963) Kan. Sess. Laws 761,

29. Ch. 331 [1057]) Kan. Sess. Laws 724. In addition to committing a defendant
to an institution, the conrt was permitted to grant probation; suspend the sentence or
execution of sentence; impose a fine; or any combination thereof.

30. Ch. 180 § 21-4601 [1960] Kan. Sess. Laws 496,

31, MobeL SEnTENCING AcT § 1 (1963). “The philosophy of the Act is that the
rehabilitation of all offenders should be the primary purpose of the correctional system.
.. ." Flood, The Model Sentencing Act, 9 Cum. & Devio. 371, 372 (1963).

32, Kan. STaT. Ann. § 21-4601 (Supp. 1970). Adopts verbatim § 1 of the
MobtL SENTENGING Act, KAN. STAT. ANN. § 21-4601, Comment (Supp. 1970).

a3, Mober Penar Cooe: § 6.01, Comment (Tent. Draft No. 2, 1956); ABA Stanp-
AnDS RELATING TO SENTENCING ALTENNATIVES AND PROCEDURES § 2.1(b), Commentary
(Approved Draft, 1968).

34. Puorosep Kan. Cum. Cone § 21-1503, Kan. Junicia Counci. Bur.. 128
(April, 1968); Kan. Srar. ANN. § 214503, Comment (Supp. 1970).

35. ABA Stanvanns RELATING TO SENTENCING ALTERNATIVES AND PROCEDURES
§ 2.1(a), Commentary ( Approved Draft, 1068), notes that most sanctions are utterly
without any rational hasis and exwnines several examples of such provisions,
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imprisonment for each class.38 To assist the court in pronouncing a mini-
mum term, the Code sets forth criteria to be considered in assessing the
minimum term.37 Contrary to the Kansas Judicial Council’s recommenda-
tion,38 the legislature also retained the Habitual Criminal Act which im-
poses a severe limitation on attempts to individualize punishment.39

Even though primarily directed towards promoting rehabilitation as the
end of punishment, the Code also contemplates retribution, incapacitation,
and deterrence as incidental aims. For example, retention of the IHabitual
Criminal Act may be partially explained in terms of its alleged deterrent
value40 The assignment of apparently high maximum and minimum terms
to some felony classifications may presumably be explained in terms of
deterrence, incapacitation, and, quite possibly, retribution, Conscquently,
the sentencing structure which emerges from a consideration of the various
provisions of the Code embraces “a somewhat dubious mixture of hetero-
geneous elements. . . 41

The problem confronting the court in individualizing a sentence consists
of weighing the relative influence of cach theory against the needs and
characteristics of the individual offender42 ‘This balancing prercquisite
is rendered more arduous in that individualization frequently conllicts with
the requirements of deterrence and retribution 43 As a conscquence of this
conflict, the problem of disparity arises.44

IV. Disparity

Disparity, as the term is applied to individualized sentencing, means
that a defendant’s sentence cannot be accounted for in light of his nature,
needs, and offense. The consequences of disparate sentences permeate
every segment of the judicial-correctional system.

36. KAaN. Star. AnN, § 21-4501 (Supp. 1970).

Class A.—Death or Imprisonment for iifc.

Class B=5-15 to life,

Class C—-1-5 to 20.

Class D-1-3 to 10.

Class E~1-5,

37. Kan. Stat. ANN. § 21-4606 (Supp. 1970). Under this provision the coust is
to take into consideration the nature and circumstunces of the crime, the background
and character of the defendant, and the requirements of public safety.

Prorosep Kan. Cuin. Couk, Kan. ',Ul)l(tML Counain Buwt. 19 (April, 1868),
The reason given for not retaining the Habitual Criminal Law was that the court is
given discretion in Axing the minimum tenm and that the criteria sugpested as ap-
propriate to making the decision permits consideration of the defendant’s history of
prior criminal activity., Prorosen Kan., Crinm. Cone: § 21-1503, Kan. Juniciar. Councit
BuLr. 125 (April, 1968).

39, KaN. STaT. ANN. § 21-45(04 (Supp. 1970).

40. See Topeka Daily Capital, Jan, 29, 1969, at 8, col. 5.

a 94518) Mannheim, Some Aspects of Judicial Sentencing Policy, 67 Yare L.). 961, 971

42." Bennett, The Sentence<Its Relation ta Crime and Rehabilitation, 1860 U. I,
L. Forum 500, 503 (1960).

43, Note, Due Process and Legislative Standards in Sentencing, 101 U, Pa, L.
Rev. 257 (1952).

44. George, Comparative Sentencing Techniques, 23 Feo, Puow, 27 (March 1959).
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The very ideul of justice is offended by seriously une«}unl penalties
for substantially similar crimes, and the most immediate of its practical
purposes are obstructed. Crievous inequalities in sentences are ruinous
to prison discipline, And they destroy the prisoner’s sense of hnvin!g
been justly dealt with, which is the first prerequisite of his personal ref-
ormation.45

Moreover, unreasonably disparate sentences clash with the basic require-
ment of equal treatment embodied in the fifth and fourteenth amend-
ments. 46 Whenever distinctions in treatment are not supported by factual
differences but can be attributed only to arbitrary and unreasonable casti-
gation, the defendant has been denied his constitutional rights to due
process and equal protection under the law. In Caldwell o. TexasAT the
United States Supreme Court concluded that due process is fulfilled when
the law acts on all alike, and the individual is not subjected to an arbitrary
or capricious excreise of state power. The Constitution does not require
rigid cquality; instead, it requires uniformity with variances related to sig-
nificant factual dissimilaritics which bear substantial relation to legitimate
governmental purposes. 48

Primary responsibility for disparity in those jurisdsictions, which vest the
court with substantial discretion in passing sentence, has been attributed to
differences among judges regarding the ends of punishment.49 An exhaust-
ive survey of disparity among trial courts in New Jersey confirmed that
individual differences underlic much of the disparity uncovered by the
study.50 Kansas has not been plagued by this sort of disparity although
the provisions of the Code introduce the possibility of such disparity.

Some of the sentencing disparity prevalent in Kansas may be attributed
to plea bargaining whereby a defendant agrees to plead guilty and receives
in return a reduction of the charges pending against him.51 Facilitating

45. Hart, The Aims of the Criminal Law, 23 Law & Conrtempe. Pros. 401, 439
(1958). The effect of disparity within the Kansas correctional system has been to
engender a spirit of bitterness and (cclinl.: of injustice which has ‘made reaching the
prisoner who has been unjustly dealt with extremely hard. Dmecrons ANpD WanbeN
or ThHE KANSAS STATE PeNireENTIARY, 6111 BienniaL REPORT OF THE DIECTORS AND
WALDEN OF THE KANSAS STATE PENresntiany 1o THE Govennon oF Kansas 6 (1888).
( Emphasis added. )

46, Comment, Sentencing Disparity: Causes and Cures, 60 J, Cunm. L. & P.S. 182,
183 (1969).

47. 137 U.S. 692 (1840).

48. Comment, supra note 46, See Nebbia v. New York, 201 U8, 502 (1033), due
process demands only that the law shall not be unreasonuble, arbitrary ar capricious,
and that the means seleeted shall have a real and substantial relation to the object
sought to be attained.

49. Glueck, The Sentencing Problem, 20 Fev. Pros. 15 (Dec. 1956) cites numerous
examples of disparity attributable to individual differences amony judges. See also
Bennett, supre note 42, at 502; Rubin, The Model Sentencing Act, 39 N.Y.U.L.R. 251,
260 (1964). “~

50. Guudet, Harris and St. John, Individual Differences in Sentencing Tendencies
of Judges, 23 J. Cunne. L&C. 811, 814 (1933),

51, See generally Note, Plea Burgaining—Justice Off the Record, 9 Wasusunn LlJ.
430 (1970).

C . - -

1
i
t
'
i

P



Washburn Law Journal [Vol. 10

276 (
this mode of disparity was the former sentencing structure which required
imposition of a legislatively predetermined sentence. Theorctically, impo-
sition of a legislatively fixed sentence invests complete discretion as to the
length of incarceration in the parole authority which presumably is better
able to determine when the offender is ready for release on parole52 In
practice the result has been to shift discretion away from the court to the
prosccutor instead of the parole authority.53 Duc to this displacement,
there results some inconsistency between the offense for which persons are
convicted and their actual conduct.54

A further instance of disparity occasioned by plea bargaining concerns
the treatment afforded to habitual and marginal offenders, respectively.
Experienced recidivists who are familiar with the plea bargaining system
may be dealt with leniently; whereas, a marginal offender who declines to
plead may be dealt with oppressively.55 In cither case the outcome is
deleterious to the judicial-correctional system. The recidivist who escapes
lengthy incarceration loses respect for the entire system, while the marginal
offender feels that he has been unjustly imprisoned and his chances for
successful rehabilitation are substantially diminished.

Preceding any reformation of a sentencing structure to promote rehabili-
tation is the indispensability of achieving a balance between the ends of
individualization and uniformity so as to minimize, if not climinate, dis-

parity. Absolute uniformity would dictate a retmin to a structure under '

which punishment is determined by legislative fiat for cach offense. Con-

versely, individualization requires that the defendant be dealt with in '

respect to his individual characteristics and nceds. Uniformity and indi-
vidualization are then incompatible in theory. 1f uniformity be defined in
terms of equality of treatment based on individual variances, it would re-
quire that offenders be dealt with in accordance with their differences even
though they have committed the same offcnse. When the defendant is dealt
with objectively and made to understand that his sentence is based upon
his needs, then the aims of individualization and uniformity can be attained
without the pernicious conscquences of disparity. The policy which de-
rives from a consideration of the requirements of uniformity and individ-
ualization demands that sentences be consistent. Each offender’s sentence
should be consistent with an -objective evaluation of his individual char-
acteristics, circumstances, nceds, und potentialitics.56 Whenever a sen-

52. Comment, supre note 26.

53. Ohlin and Remington, supra note 13, at 505, Sce R. Dawson, SENTENCING—
‘THe DECISION as TO Tvee, LENGTH anDp CONDITIONS OF SunNtTENCE, 191 (1969).

54. Ohlin and Remington, supra note 13, at 505; Remington and Newman, The
Highland Park Institute on Sentence Disparity, 26 Fep, Pron, 3 (March, 1962).

55. Tue Presioent's COMMISSION ON LAw ENFORCEMENT AND ADMINISTRATION OF
Justice, Task Fonce Reront: ‘Tue Counrs, 11 (18967); Ohlin and Remnington, supra
note 13, at 505,

For a discussion of the problems involved in resolving the apparent conflict
between individualization and uniformity see, Guines FFon SENTENCING, supra note 14,
at 3-5; Rubin, Sentencing Goals Real and Ideal, 21 Fro. Pros. 51 (June, 1957).
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tence evidences subjective bius or fails to nnal?/ze.the oﬂ'endcx:s nce}c‘lsgtct
traits, it is contrary to the policy of individunhz.atu‘m.. Ergo, _smoe. tfenpre
amble to the sentencing provisions enunciates individualization, it follows
that sentences imposed under the provisions of the Code should be con-

sistent.
A. Sentencing Structure

In affixing a penalty for each class of felony, the Judicial Cm]x(ncﬂ ado?t.eld‘
the scheme propounded by the Model Pena.l Code.5:1 It makes fl)rovxs}oi-
for a legislatively fixed maximum and requxres.the !mposmon. of a m}:r;s
mum for each class hut gives the court some discretion as to its length.
On the other hand, the Model Sentencing Act authorizes the judge to pre-
scribe a maximum term but does not provide for a minimum.59 This oo:xl;
flict signifies the basic area of disagreement among those concerned wtlh
sentencing problems. It involves distribution of authority betweet(; e
courts and other organs of correction.60 The debfltc.a'rf:volves aroun do;xe
basic question, namely what powers and responsibilities should be dele-

gated to the various agencies.61

As regards the maximum term provision, the framers of the Model Pen:}l
Code resolved the debate in favor of the parole authontu.:s.% In th'eu'
opinion the parole authoritics are better equipped to determine N;hg {)e;'lod
required for optimum rehabilitation tha.n t}w c'ourts.'% .Thrc' o : en-
tencing Act provides the court may exercise its discretion in hxing t. e ;nax-
imum within a statutory limit of five ycars. Onf: reason ad\.mnccd in avo:f'
of judicial discretion is that prcdctcrmincq maximums depnv?r tlu:] com‘lt1 o
the opportunity to individualize the maximum .s?ntence.(ﬁ bo I;atnyf }1::;
this authority would deprive the parole authorities f’f the bene 3 :
evaluation.65 The discretionary provision was also m'cl'udcd in order to
effect a reduction of actual time served which in the opinion of the framers

was excessive.66

The controversy which debate over the maximum term arouses palelsc :;1
comparison to the furor which the minimum term provision has provoked.

57. Pnrorosep Kansas CrMINAL Cobe § 21-1503, Kan. JupiciaL CounciL BuL.
il, 1968).

1245§.A r,{\:lom-:x. 1’)ENM. Cooe § 6.0;3 s()'lielr;)lasl?)!mfl No. 2, 1956).

59. MoptL SENTENCING ACT . . e 109 U. Pa. L.

hslor. Sentencing Corvection and the Model Penal Code, , Pa.

st.o"legy ‘;1‘";31L(ri90‘i';;‘ ';Z::m::lw MoveL Pena Cooe § 6.07, Comment (Tent, Draft
No. 2, 1956).

6l. Wechsler, supre note 60.

g.g} %’, na:t“;l’tl’t‘i. See Caudet, Harris and St. John, supra note 50; Clueck, supra
note 9. he Law Institute’s
iy and Correctional Treatment Under the
Mo?lqc:l ls,lrllba}n'(?(;scll'z.,u:(‘imx’l}a:l] 984 (1960); Tumbladh, A Cm!qu;gsoé)the Model

Penal Code Sentencing Proposals, 23 L. & ConrEMP. Pros. 544, 546 ( .

gg ?‘?‘l‘g’;ﬁ,n;:;:rg“;xmu 31; Rubin, Allocation of Authority In the Sentencing—Cor-

rection Decision, 45 Tex. L. Rev. 455 (1967).

R s i S e gad
it gin pb gl

T L T e

el 2

e et e s @t o e



Washburn Law Journal [Vol. 10

278 m
Imposition of a minimum term has been denounced as the primary cause
of “irrational” commitments.67 It has been advocated as necessary to pro-
tect the best interests of the defendant, his family, and the community.68
A minimum term provision was excluded from the Model Sentencing Act
since it limited parole flexibility.69 In the opinion of onc supporter of the
Model Sentencing Act, any obstacle to the power of the parole board to
release the offender whenever his adjustment scems to warrant it, is sheer
retribution.70 The Model Penal Code, conversely, preseribes a minimum
term essentially for deterrent purposes.71  Ilowever, a minimum term in
excess of one year is to be imposed only where neeessary to assure a suffi-
cient period of treatment and as a matter of general deterrence. 72

In assessing the effect of the mandatory maximum and minimum terms
upon the legislative policy, the minimum term provisions .are the most sig-
nificant.73 Provision for minimums, although discretionary within limits,
presents several possibilitics for disparity and consequent inconsistency, It
is the minimum term rather than the maximum which actually determines
the length of time the offender will serve since parole eligibility is com-
puted from the mininnim term. 74

Thus, the offender will be coneerned primarily with insuring that he will
receive the lowest possible minimum term, resulting in a furtherance of
the plea bargaining process to the detriment of a consistent sentencing
policy. And, since the minimum is not imposed objectively in accordance
with the recommended criteria, 7 an clement of subjective bias
duced into the sentencing structure, further frustrating any
attain consistency. Imposition of a minimum term restricts the authority
of the parole authorities; conscquently, they are not in a position to amelio-
rate the effects of an unrcasonable minimun term,76 nor will they in most
cases be able to grant parole at the optimum time. The consequence of
such a situation on the quest for rehabilitation is obvious,

is intro-
attempt to

87. Rubin, supra note 56, at 53,
1008 Thompson, Sentencing the Dangerous Offender, 32 Fep. Pron. 3-4 (March,

69. Mobrr SENTENGING ACT § 9, Comment ( 1963).
70. Tumbladh, supre note 64, at 548.
71.  MobeL PenaL Cone § 6.07, Comment (‘Tent. Draft No. 2, 1956).
72. P, Tarran, Ciume, JusTice aAND Conxecrion, 470 (1960),
73. The rentention of the le sislutively fixed maximums will be conducive to plea
bargaining as previously discussed, supra. And the sentences which are imposed as a
result of a bargained-for plea and not as a result of an assessment of the offender’s
characteristics and needs will, of course, be

74. Kan. STaT. ANN. § wm.u.:.xnrnv am:_:v. 1970), provides for parole eligi-
bility upon completion of the minimum term less accumulated institutional and incen-
tive good-time credits.

75. KAN, STaT. ANN. § 21-4608 (Supp. 1970

criteria would seem to require that a presentence investigation be conducted,  How-
ever, in Kansas for fiscal year 1970, o presentence investigation was conducted after
less than % of the felony convictions.

76. The parole board may recommend to the sentencing court that
minimum term be reduced, Kan. STaT. Ann,
authority has been sparingly used.

inconsistent with the legislative policy.

). An objective evaluation of these

an offender’s
§ 21-4605 (Supp. 1970); however, this

o
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isions i ative
A final consequence of the 33:113 term w%<m~oMM Moﬂ_ohw M_W”M:m o
than the above-mentioned wommmg._:m.cm. With m M”EM o e year for
onics, there is provision for a -:_:_Bcn_..a:: of hee O T Y three
each class. Under current parole regulations a Bm:: o g algible for
years requires the offender to serve two years be om.o" e e 1 to
parole.77 There is some authority mo_.. the nrmom t n“ et I
be accomplished it will be accomplished within Nom S e oa.
is nt in excess of two years results in "_.5 onset ¢ m ha iz
m”“o.mwaw is doubtful that prolonged incarceration &mamn:.a& noonMwmvEnw.
criminal acts.79 Since a lengthy minimum -vspx v"m _“H“MM Y e
tion, its imposition unless warranted as a deterren
dict the legislative policy.

B. Presentence Investigation

. I3 . 2, . 9”"

As was noted in the previous discussion, 5&2&5__%@“0: %o““”“%m at

the defendant's needs and characteristics be aﬂn—ﬂasomnmw Mcmp ww. -
» individualization concept enu ,

.r to conform to the individua ] unci in§ 1 the
mmch_ Sentencing Act direets that a presentence _s«omcm»:os chm —M.M —"
prior to sentencing80 The Model Penal Code likewise req
sentence report.81

. m-
To successfully accomplish individualization, the court “sw_mn n”ww@ oMu ™
lete information concerning the defendant. 82 .A.Fmonc:n e Nwmzoamu rses
m.cmw_ﬁﬁo chose to ignore the Judicial Oocs.o:m nmoo%sy o oo
failed to provide for a mandatory ?.Wﬁwgzwﬂsﬁmcmnn _Mﬂ.n TS il b

i ofe 's individual ne al .
insure that the defendant’s in vill be
M”\.no:a:oa objectively may have two wmwmz.u_a a.moo-m aoﬁ.. %Jm_.ﬂma—wo?.
sentencing policy. First, it will permit subjective bias and indiv s %— o
dice to control the sentencing decision and nrﬂ.og m:.oaonmm n_w.._.wm ona) Cis

i :onsistency, When there is a pau
arity to the detriment of consistency. W ere is a pauct ’
w_wﬂ womn_.&:m the offender, the sentencing &cew_o: FF—:FF_M:M_MA‘W_M&WM.
i irrors his individual philosophy nad prec

. 4" which mirrors his individua : | precor .

nww._“oxm A presentence investigation report which consolidates, organizes,

.o 5.3.
T e e e e R O s
78. Rubin, Long Prisun Terms and the

i Wi « note 54. , 1969
o =c8=~.m=m.=wh..w,.z.w_...zﬂ_”wmﬂﬂﬂ m.mo. (D. MuLvHiILL, Z H.cﬂamﬂ.o,_\.m:mw.....ﬂw ﬁo—wbo&v.
Hm&w. Report to the National m..iﬂmmmmaﬂoﬁr%ﬁ onusm-mﬁmm“”_o:w. ngnnn..szm-.am_a:_,ma
Audes er than re X r ; e

the report concludes that OV rehabilitalive  consequences, The same it
neither lang-torm deterront omal sys likewise extant in Europe, see Dunning,
i srican ¢ ‘tional system are li ¢ nings

ww_nwmh—h:mau%&vw_.;....”.?M.u:%.ﬂ.cmﬁce. The Kansas City Times, Jun, 27, 1971, § B, o

SENTENGING AcT § 2 :@@3.
mw. Moner Powat Govi: § ,\.c_wr: (‘Tent. Draft No. 2, 1056). ]
. OPOSED L At < uNciL BuLL.
mw w“..n....w_u._w_w:mmr“:men.:v:z? Cove § ww-gcn# Kan. JumciaL Co
128 (Ane, 214604 (Supp. 1970). "
WM. Mﬁﬂfﬂdﬂ.ﬂ:ﬁﬂﬂﬂm&ﬂpwza. ..En:c note 14, at 251. Rubin, Disparity and Equality

of Sentences—A Constitutional Challenge, 40 F.RD. 55, 58 (1966).
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:ir;clll zlgyzui the dc.fcn‘dunt's history furnishes the judge with the informa-
i mv(i,(r]l.tlu t}c;) u’chwvmg objectivity.86 Consistency can best be achieved
y P! ing the judge with factual data upon which he can base a human

understanding of the defendant and : i
it g of the d and a hunan understanding of his own

anie:}(::i, c:teho'utlid a sf'cllltul(llcing decision fail to take into account the needs
eristics of the defendant, but instead refl j ’s bi
L ch: . ] wad reflect the judge’s bias and
sze];iode, ;h}c;c 1?’ ample foundation for arguing the dcfcn(ln’:;nt has been
disl()m ved othel; :.g!lt to ((l,mi lproccss and equal protection. As previously
. ccision in Caldwell v. Texas88 established as a constituti
requirement that any distinction in tr ‘ " edividual uer
catment alforded an individ
st A n ir dividual under
t}::i al::fr;u;: b:;’ rt(:l.lted to significant factual differences.89 Ience, it is
¢ distinction in treatment rather than lack of ity whi
y sis : in tme or tha -k of equality which
tre:ltl:)c]le:]ti ‘;:r sctn;utml);. tIndnvnc:]uahzunon contemplates defendlants ywill be
ently, But, in order to comply with th i
. e requirements of due
process and equal protection, individualizati ;
proce ridualization must be founded
significant factual distinctions.” Tl el by this o
: s. he procedures necessitated 1 is mg
g roquire at lou I ceessitated by this man-
at least a presentence investigation 90 It is clear tl i
plement individualization and to achi iste intory s,
; ividy § achiceve consistency a mandato
tence investigation is essential i i 4 the Constite
one fit ential if not, in fact, commanded by the Constitu-

C. The Habitual Criminal Act

As originally proposcd, the Criminal Code would have repealed  the -

Habi L Y
te,::g?l BCn‘mm.n.l Act in .[m:or of a provision for enhanced minimum
o pl.ea thytc:}:nctn}llg it)hc Criminal Code into law, the legisluture yielded to
at the “Habitual” was nceded as a deterr
at | a8 ne as a deterrent mcasure92 and in-
co \ A o . . o ¢
“H?&::?]g xvtv :81 the Code93 It is difficult, il not inmpossible, to reconcile the
an announced policy of individualizati ili
on®4 Detemeny, _onouncd | dualization and rchabilita-
ctribution are most often ci i
tio Det ‘ v 1 ar sited as the theories
derlying such statutes.95 There is little emphasis upon rchabilitation of

86. Guibes Fou SenTeNcING, &
gZ. i‘;}iia. §1lléglznnle 56..:({' s.s(l{pm note 14, at 26.
3 .S, , 697 G0 ): see Nobhis g
g8. Con!mcnt_ i nosézg’). sce Nebbia v, New York, 201 U.S. 502 (1933).
g(l). ll’h.bm' sup;:t note 85, at 72,
. Pnorosen Kansas Ciinunar Cone § 21-15 Y
12 ” - Cone § 21-1503, Kan. H K :
Ka?lscsaA?l:ilﬁu}tot?B(g;f Sce generally S, Rumn ot af, supmﬁ:u({:uT“""::l. :(36.19"('"' Bl',!““
hoas 1 k‘ minal Act, 9 Wasununn L.J, 244 (1970) - i note, The
2. opeka Daily C;m_llnl, Jan. 29, 1969, ut 8, cul. 5 ’
9. Kan. s&;}‘&m § 214504 (Supp. 1970).
, . L 'ive Counan., Tue Kans > SYSTE
) / ., ANSAS PenaL S 0 .
mgsgi)t'io:lls‘? :x{fll”i‘t‘;ala p%ﬁgglv::ll‘ :l\,cl is ‘ilnti'onsi:s'(cnnt with cur:’:::h ::Kﬁ‘l(.l.)';.gc rent‘:;\l;n%ilc.
im%edcsr;ﬂ?:ns towargs rﬁhuhilita?it) n:.: eleterious cffect on eligibility for parole and
. kLruiotr, Conflicting Penal Theories in Stat
Brown, The Treutment of the Recidivist in tlz‘n ’bni;'c:f"é%:g'f"zlg"y}«"w:’;:fenumol}é

(1945).
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the prisoner.98 Aside from being contrary to the announced end of re-
habilitation, the “Habitual” is conducive to other forms of inconsistency.
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First, since harsh sentences invariably ensue from invocation of its pro-
visions, there has been a tendency on the part of judges and prosecutors to
the “Habitual” cven though its invocation is warranted.87 Conse-
the Act bas been irregularly applied which in tumn has led to dis-
d upon defendants with similar criminal

ignore
quently,
parate sentences being impose
histories.98

Sccond, prosccutors have tended to use the Habitual Criminal Act to
sccure guilty pleas rather than to secure enhanced terms for recidivists.99
The inconsistencics attributable to plea bargaining have previously been
discussed.100 It is sufficient to point out that retention of the “Habitual”
as an aid to plea bargaining serves only to further encourage frustration of

the legislative policy of individualization,

The final point to be made with reference to the effect of the “Habitual”
on the legislative sentencing policy is that it fails to accomplish its intended
purpose.  So-called “hardencd” or professional criminals have not been
sentenced to longer terms under the provisions of the “Ilabitual.”101 On
the contrary, recidivists more often plead guilty to a reduced charge and
receive a correspondingly lighter sentence, 102 Even when recidivists re-
ceive longer sentences, it is doubtful that further depredations are
avoided.103 The deleterious effects, which retention of the Habitual Crim-
inal Act in its present form has on the achievement of consistent sentenc-
ing, demand that the provision be amended to promote individualization.

V. Conclusion

The foregoing analysis of the possible conscquences which cach of the
sclected provisions may have should not obscure the advancement towards

08. M. EvrnioT, supra note 95,

97. P. Tarran, supra note 72, at 474,

08, Reseancit Derr. Kan, Lecistamivie Counci, Tue Ovenation or Tig KaN.
Hantruar, CriniNar. Law, Institutional Survey Rep. No. 2, publication No. 47 (Nov.
1936). The report came to the following conclusion: “The irregulas application of the
habitunl criminal liw results in varying sentences ranging from a minimum of onc year
o life for the sane offese. . . . Such difference not only affeets the attitude of the
individual prisuner toward the courts and goveriment but also seriously undermines
prison morale und discipline” Id., at 42, he inclusion of a discretionary habitual
criminal act rmnmlcs increased disparity due to indivdual differences among judges,
S, Rumn et al, supra note 12, at 398,

99, P, TAveaN, supra note 71, at 474; Note, supra note 91. . ... {MJany times it [the
1aubitua]l Criminal Act) was not used to give longer sentences, but was used by count
attorneys as a bargaining tool to get pleas of guilty,” quoting Sen. Steadman Ball,
Topeka Daily Capital, Jan. 29, 1969, at 8, col. 5.

100. Supra notes 54-55.

101. Rubin, Federal Sentencing Problems and the Medel Sentencing Act, 41 F.R.D,
467, 514 (1967).

102. Brown, supra note 96, at 663.
be a tendency 'f:orl\zliolent offenders who have served

105: “If anything, there may
CumMes or VioLeEnce 569 (D.

longer sentences to revidivate more often, . . .
Murviir, M. Tusun, L. Cunris ed. 1869).
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consistent sentencing attained by the new Criminal Code.  However, be-
fore individualization can be totally achieved, the Code must be amended
to eliminate the possibility of subjective bias or other forms of disparity
which result in sentences inconsistent with individualization and detri-
mental to rehabilitation.
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Most inportantly, provision must be made for @ mandatory presentence
investigation, Current staff and budget limitations prevent achicvement of
the idcal which would be to require a presentence investigation in every
case. The Judicial Council proposal would have required that a presen-
tence investigation be conducted in every case where imprisonment s
being considered as a possible disposition. 104 Compliance with this provi-
sion would demand more manpower than the probation and parole de-
partments are able to supply.

The Model Penal Code provision would scem to be more compatible
with available resources. This provision would require that a presentence
investigation be conducted where

(a) the defendant has heen convicted of a felony for the first time; or

(b) the defendant is under 21 years of age and has been convicted of
a crime; or

(¢) the defendant will be placed on probation or sentenced to impris-
onment for an extended term, 105

Although it docs not require that a presentence be conducted in every case,
the provision does assure that youthful and first offenders will be dealt with
in a manner which will afford optinmun opportunity for rehabilitation. And
it assures that the community’s and the offender’s well-being will be pro-
tected by insuring that probation or an extended term will be selected ob-
jectively, based on an appraisal of the offender’s needs.

Another provision which would assist in climinating inconsistencies, if
included within the sentencing structure, would require judges to state
their rcasons for sclecting a sentence. This same provision would also per-
mit appellate review of sentencing decisions. 106 A statute embodying these
provisions would serve three major purposcs:

1) permit the direct correction of unjust sentences;

2) create a body of judicial opinion on sentencing which could guide
the trial courts;

104, Prorosen Kan. Cuinm. Com: § 21-1604, Kan. Jumcias. Councit Buie. 128
{April, 1968).

105, MobeL PeNaL Conx § 7.07(1) (Tent, Draft No. 2, 1056).

108. Note, Procedural Due Process ot Judicial Seatencing For Felong, 81 Hany,
L. Rev. 821, 845 (1968). Contra, Hurt, supra note 45, at 440,
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3) serve the goal of rehabilitating offenders.107

Although this system would not climinate all dispartities (parti'cu]ar.l).l those
introduced as a consequence of plea bargaining), thos? d-ls.pnntl.es at-
tributable to bias and prejudice would be reduced, altd individualization
would be facilitated by cstablishment of judicial guidelines to complement

the legislative guidelines.

Finally, the habitual criminal provision should be nmend(.:d to promote
individualization.108 This could be accomplished by establishing criteria
which would assist the judge in the exercise of his discretion. For example,
New York provides that an extended term may be imposed only when the
court is of the opinion that

. .. the history and character of the defendant and the nature and
circumstances of his criminal conduct indicate t’l.'mt extended incarcera-
tion . . . will best serve the public interest . . . ."109

The Minnesota statute may be indicative of the type of provision best
suited for Kansas. That statute authorizes imposition of an extended .term
only after a presentence investigation has been ma(.lc, and the court is re-
quired to make appropriate findings.110 The advisory committee’s coms-
ment to this section best summarizes the end for which an extended pro-
vision should be intended.

These requirements are intended to assure .that the habitual o{fende:r
act is applied only in those cases of the serious offender who for .hlS
own suke or in the interest of the public should be confined for a period
longer than the maximum provided by thc.stuu}le violated and thu.t it
should not be applied to the offender who is guilty o_f two or more iso-
lated eriminal acts and not otherwise shown to be disposed to criminal
behavior daugerous to the public.111

In addition, the Mimmcsota advisory committee reccommended that a di-
agnostic evaluation and report also be required.112 Inclusion of a similar
requirement in Kansas would not unduly tax available resources. Kansas
already has one of the natiow’s leading diagnostic and reception centers.
All that would be necded would be to amend the statutell3 to permit pre-
sentence evaluations at the Kansas Reception and Diagnostic Center and
to appropriate sufficient funds to enable the center to accommodate the
increased cascload.

107. Comuan, Unfair Sentences: A Breeding Ground For Crime, 5 TaiaL 19 (Oct./
No:bé.g 02')"'%.»5"?'3 Conanssion oN Law Engrmwzmxm' AND ADMINISTRATION OF
JusTice, Tiue CuarLence oF Cluns IN A Fuee Sociery 143 (1967).

109. N. Y. Penaw Law § 70.10 {McKinney 1967).

110. Minn. Stat. ANN. § 609,155 (1964).

111, 1d., Comment.
112, l"l\nl'()‘;ll-.lll ;\l:NN. Cune. Coors § 609.155(2)(2) (1962).
113. KaN. Star. AnN. § 76-24a03 (1969).
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Amendment of the Code to incorporate these provisions would contrib-
ute incalculably to the advancement of individualization and to the achieve-
ment of consistent sentencing. True individualization is scientific and re-
quires objectivity. Ilence, individualization can be achicved only by in-
suring that every disposition is arrived at objectively and that individual
bias and prejudice are climinated.

Raymond W. Baker
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I. Background

IL. ature

I1I. Elements

A. Persons Entitled to Redeem

B. Fiscal Aspects of Redemption
C. Time and Order of Redemption
D. Effect of Redemption

1V. Conclusion

Right of Redemption of Real Property in Kansas

A discussion of the right of redemption of real property in Kansas hope-
fully holds particular interest for the Kansas Bar because of the revisions
made in the law governing redemption by the 1970 session of the Kansas
Legislature.l  Although the statute2 governing the right of redemption
remains cssentially intact, reduction in the time allowed various parties to
elfect redemption has made a survey of the right of redemption particu-
larly seasonable.

1. Background

The right of redemption is “the right to disencumber property or to free
it from a claim or lien; specifically (it is] the [statutory] right to free prop-
erty from the incumbrances of a foreclosure or other judicial sale, or to
recover the title passing thereby, by paying what is due, with interest,
costs, cte.”d The right of redemption is not to be confused with the equity
of redemption, which exists independently of statute. The cquity of re-
demption must be cxercised before a foreclosure or other sale.d

Enactment of statutes providing for redemption from sale generally co-
incided with periods of cconomic depression and collapse of land values.
The first legislation, cnacted in the 1820's, was confined to redemption
from exceution sale, although in one state the statute was held to apply to
mortgage forcelosures as well. New redemption legislation followed the
Panic of 1836; mortgage sales were expressly included. The period of re-
demption was originally six months from sale, but in the latc nineteenth
century the period was lengthened to one year.5

The redemption statutes were intended to effect a dual purpose. The
mortgagor or other person entitled to exercise the right was given addi-
tional time to refinance and save his property. Furthermore, it was hoped
that the statutes would put pressure on the mortgagee, who was usually
the chief if not the only bidder at the foreclosure sale, to bid for the prop-

Ch. 221, [1970] Kan. Sess. Laws 746,
KAN. STAT. ANN. § 60-2414 (1964).
}ii.ACK'S Law Dicrionany 1489 (4th ed. 1968)0

G oo

G. Ossonng, OssoRNE ON MonTcaces § 307 (1951).
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